Quantifying and Protecting
Montanan'’s Water nghts

Montana’'s
Water Right Adjudication Process




;; Who
IS Included in'the

Adjudlcatlon Process?

(Some Stock water and demestic water rights
Were exempt but could voluntarily participate.)
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can participate in the process?

All Water Users.




Initiated by - Montana’s: 1972 Constitution

2. Confirmed-Existing Water Rights

- Ordered the legislature torprevide a system of

administration, control, regulation & records
(Article’9, Section 3)
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2 Legislatively created Statutery Actions.
z-Montana Water Use Act (1973)

2. Senate-Bill 76 of 1979
Expedited the Adjudication process

2 Senate Bill-310 (Late Claims bill)
o effective July 1, 1993; deadline 1996

7. House Bill 22 (Funding// Fee Bill 2005)
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2 House Bill 782 (“on motion™ bill; 2005)




Supreme-Court oversees-the Water Court

=~/ Montana Water Court;

2. Directs adjudication activities,
7, _Controls schedule,

7./ Holds hearings, reviews facts, and Is
7. Preliminary\& Final Decision maker.
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Z DNRC’s Adjudication Respansinilities

2 Jechnical Assistant to the Montana Water Court
e DoEes the'examination, and
e Field Investigations.

Record Keeper

o Keeps hard copy, electronic, and microfilm
lecoras

o Maintains computer system

e Uses these tools to.generate review reports
and to actually “print” the decrees.
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Z An essential tool need bythe‘State 0 protect
and define Montana’s existing use’s of water
It’'s not enough to simply be ....

“Upstream with a shovel”

Montana Is a Headwater’s state for the Clark
Fork of the Columbia, Yellowstone and Missouri
RIVErsS,




Why?

Critical/to day-to-day \Water Administration.

2 \Water-users, District Court, and \Water
Commissioners Use a water right decree to guide
and govern water deliveries.

2. Montana, even as a territory, adopted the
“doctrine of prior appropriation”.

7. This doctrine divides (allocates) water between
Users In times of shortage.




o \Nateris allocatea-by priority.

o/ Priority estanblished by date of:first Lise.

o [he courtreviews and adjudicates priofity.




Montana Water
Administration

2 Montana Law makes two parties respon5|ble for the
“formal” day-to-day administration of water

2 the local District Court &

2, the Court Appointed Water Commissioner.

;* They are guided by a Water Right Decree.
7\ A decree Is simplya record of a court decisions.

2 The process of reaching that decision Is called an
“adjudication”.




Historic
Stream-reach
Decrees

ALTY CONPANY : ( ¢ Prickly Pear

Z Wh O — ﬂ*icl F

How' much water
miners.inches

;' Priority Date

; ters developed
n &, Townshlp 9, North

Clerk Creek Lpril 1, 1865
Priekly Pear Creek ! April 1, 1865
Clellan Creek October 15, 1868

CRALl TasanaMiy, 2 - Prickly Pear Creek ; April 8, 1066
oy o -
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Z Prlorlty dates
2~ | Amoeunt of water diverted

2(typically a flow rate, DUt semetimes a volume)
2 _Use-and extent of use

(Use, place of use and acres Irrigated)

22 DIVersions

(I'ype, location, & conveyance method)
Z | orldentify operational features if necessary.




Decreed
Future Use
Watt .
Leasing Water Reservations

Appropriations

DNRC &
Public
Entities

Montana

Water
Court

Water Rights
And

Management Reserved
Water Rights

Compact
Commission

Water Right
Records

Columbia
River

Montana Treaty 1961

District
Court

International
Joint
Commission

Yellowstone Water nght Boundary Water
River .. . Treaty
Compact Administration and 1909

Water Delivery

A waterright Is a right toruse
a public resource, Water, for a heneficial purpose.
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g = “First in Time is First in Right

2\ LLimited to historic use
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Every water users has the right
“ to the conditions on the source as
they Were wWhen thelr appropriation
began.

®<A71Fc@ssary requirement of the system,

Limits expansion of water rights.
Balances the use of junior-and senior rights.

Balance with a “reasonableness test”.




Unchanged
Conditions:

'Y 2 Limits and controls the use and extent of a water right!
.42~ Can not'increase use (for example)
: 7> More water
&3 | 2 More consumption (more acres)
~.'- 2 Increased period of diversion.
> Change in Water Use Practices
" 7, Return Flows vs. Waste water, Tail/water & Seepage

?
?f, z \Typically part of the “adverse affect” evaluation.




1) Claims Collection

|

Claims Examination

2) Temporary Preliminary
or

Preliminary Decree
|

Federal Water Rights added

|
3) Final Decree

4) Certificate of Water Right




Adjudlcatlon Process:
(Simplified)

Notice-of-Process (:80 - '82)
Claims Filing Period (‘80— /82)
Late Claim Filing(July L, 1996)

Preliminary-Decree
Notice
Objections
Hearing

Einal Decree (Includes Federal Water Rights)
Appeal to Montana Supreme, Court
Certificate of Water Right




Simplified-Adjudication Process:

1) Claims Collection
|

Claims Examination

2) Temporary Preliminary
or
Preliminary Decree

Federal Water Rights added

3) Final Decree
|

4) Certificate of Water Right
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